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IN THE CIRCUIT COURT OF MONONGALIA COUNTY,
WEST VIRGINIA

WEST VIRGINIA UNIVERSITY
BOARD OF GOVERNORS for and on
behalf of WEST VIRGINIA UNIVERSITY,

Plaintiff,
v. Civil Action No:_ 0 - (-89
RICHARD RODRIGUEZ, | | _
| Defeqdant. )

COMPLAINT FOR DECLARATORY JUDGMENT AND OTHER RELYEF

COMES NOW the plaintiff, West Virginia University Board of Governors for and on

behalf of West Virginia University, by counsel, pursuant to Rule 57 of the West Virginia Rules

of Civi) Procedure and W.Va, Code § 55-13-1 et seq. and for its complaint against the defendant,
Richard Rodriguez [“Rodriguez"], alleges as follows:
TIES
f The West Virginia University Board of Governors, created by the legislatufe of
West Virginia pursuant to W.Va. Code § 18B-2A-1 ef seq., is the govcming_body with t};e
migsion of general supervision and control over the academic and business affairs of West
Virginia University. The West Virginia University Board of Governors [hereinafter,: the
“University"”) is a resident of the State of West Virginia.
2. Rodriguez is a resident of tiae State of West Virginia and a resident of the State of
'West.Virginia at all times relevant to this action, Rodriguez served as Head Coach of the West

Y/irginia University football team up to December- 19, 2007.
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JURISDICTION
3.  This complaint is properly before this Court as both parties are residents ofthe )
State of West Virginia and the contract at issue was made and entered into in 'Monoﬁgalig N
Co;my, West Virginia, for performance in whole or in part in Monongalia County,-West
Virginia. ' |
NATURE OF ACTION - |
4 Pursuant to W.Va. Code § 55-13-1 ef seq. and Rule 57 of the West Virginia Rules
of Civil Procedure, the University seeks a declaratory judgment regarding the obligatim.ls.of‘
Rodriguez pursuant to the terms and conditions of the “Employment Agreement”, including
“First Amendment to the Employment Ag.reement for Richard Rodriguez” [fhe “First
Amendment”] and “Second Amendment 1o tl;e Employment Agreement for ﬂchaxd Rodriguez”
[the “Second Amendment”] [collectively referred to herein, at times, as the “Agrecment"],.
entered into between the parties hereto. The “Employment Agreement” is attached as Exhibit

“A.” The First Amendment js attached as Exhibit “B.” The Second Amendment is attached as :

Exhibit ~C.”

5. Specifically, the University seeks a declaratory judgment thaf Rodriguez is
required to pay the University Four Million Dollars ($4,000,000.00) as a result of his voluntary .
termination of the Agreement by virtue of bis resignation from the position of Head Coach of the
West Virginia University football team prior 1o the expiration of the Agreement and prior to

August 31, 2008.

6. The University seeks a declaratory judgment that the University did not materially

2n¢l substantially breach the Agreement.
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7. The University seeks a declaratory judgment that Rodrigﬁez never i:rovided'
written notice to the University of any material and substantial breach as required by Article
V(D)(!) of the Agreement and amended by the Second Amendment, |

JUSTICIABLE CONTROVERSY
8. This matter is appropriate for declaratory judgment as a justiciable coniroversy
exists between the ﬁarﬁcs ﬁs the University is informed and believes that Rodriguez does not

intend to abide by the terms of the Agreement.

CHOICE OF LAW

9. West Virginia law govemns. the validity and interpretation of the Apreement

pursuaut to the terms of the Agreement jiself. Einp]oyment Agrecmént at § XTI, Ex. A.

SUBSTANTIVE ALLEGATIONS

10.  On or about Deccmber 21, 2602, Rodriguez entered into the Employment o
Agreement with the University to serve as Head Coach of the West Virginia University football
team for a 1erm of seven (7) years beginning on January 1, 2003 and terminating on January 15, . -
2010. Employment Agreement at § IT, Ex. A.

1. 'On or about June 24, 2006, Rodriguez entered into the First Amendment with the
University amending the Agreement. The First Amendment, among other things, increased
Rodriguez’s compensation and provided for the payment by Rodriguez of liquidated damages to.
the University in the event Rodriguez terminated the Agreement prior to January 15, 2013,

12, On or about August 24, 2007, Rodrigue2 entered into the Second Amend;nent
with the University further amending the Agreement. The Second Amendment was effective

reroactively on December 8, 2006. The Second Amendment again increased Rodriguez’s

ompensation.
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13.  The Second Amendment amended the Agreement, in part, by extending the term
of the Agreement ta Janvary 15, 2014 and increasing the amount of liquidated damages

Rodriguez must pay to the University in the event he terminated his employment under the

Apgreement. Second Amendment at { 1, 6 (p. 4), Ex. C.

14,  The Second Amendment deleted Article V(D) of the Agreement, as amended by

the First Amendment, and replaced it, in relevant part, with the following:

(D)  Termination by Caach.

M

@)

In the event that Coach terminates his employment
under this Agreement because of material and
substantial breach of the Agreement by University,
if Coach has given written notice to the Unjversity
within ninety (90) days of such breach and the
breach has gone uncured for thirty (30) days after
the University’s receipt of such written notice,
University will pay Coach:

L

Except as provided in Article V(B), if Coach
terminates his employment under this Agreement
for any reason other than as set forth under Article

vD)():

L

(b)  Unless Coach terminates his employment
under this Agreement due t0o a permanent
retirement from the University and all other
employment with any coaching
responsibility with an institution of higher
education, in addition to all other forfeitures
and penalties provided herein, Coach will
pay University the sum of ... (b) Four
Million Dollars ($4,000,000.00), payable, as
further described below, within two years of
termination if termination occurs after
August 31, 2007 and on or before August
31, 2008[.] ... This sum shall be deemed to
be liquidated damages and extinguish all

T-605
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rights of University to any further payment
from Coach. All sums required to be paid
by Coach to the University under this
Section within two years shall be payable
according to the following schedule: one-
third due (30) days after termination; ome-
third due on the one year anniversary of
termination; and one-third due on the second
anniversary of termination.

Second Amendment at Y 6(D)(2)(b), Ex. C.

15. The Second Amendment further added new Articles XVI and XVII to the’

Agreement, which provide as follows:

XVI. ASSISTANT COACHES® SALARY POOL

The University shall make s one-time supplemental payment of
One Hundred Thousand Dollars ($)00,000) to the assistant
coaches’ salary pool by or before July 1, 2007. In addition, from
July 21, 2006 through to the end of the term of this Agreement, the
University shal] make an annual] Fifty Thousand Dollars ($50,000)
payment to the assistant coaches’ salary pool.

L ]

XVII. PUSKAR CENTER RENOVATIONS

The Department of Intercollegiate Athletics hereby commits to the

construction of and renovations to certain facilities as follows: (1)

Solicitation of private financial contributions for the academic
center in the amount of Two Million Two Hundred Thousand
Dollars ($2,200,000) by December 2006 with construction to
commence by the first quarter of 2007; and (2) Solicitation of
private financial contributions for the locker room in the amount of
Four Million Dollars ($4,000,000) by December 2007 with
canstruction to commence by the first quanter of 2008.

Second Amendment at 9 10-11, Ex. C.

16.
negotiation between Rodriguez and the University and their respective legal counsel and tax

advisors. Second Amendment at § 8, Ex. C. Rodriguez and the University were represented by

As provided in the Agreement, the Agreement was the result of arms length

P.006
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counsel and advisors of their own choosing and had the full benefit of such counsel tilrdugh_ the
negotiation of the terms of the Apreement and the drafting and execution of the Agreement, Id.
Rodriguez and the University entered into the Agreement freely and voluntarily and v‘vith the fu.ll :
intent 1o be bound thereby. Id.

17.  Also as provided in the Agreement, Rodriguez and the University mutually
understood that the Agreement contained all of the terms and conditions té whi;ch the parties had
agreed and ;hat no other. understandings or representations, ;ithﬂ oral or written, regarding the
subject matter of the Agreement existed or bound the parties. Employment Agreement at X, '
Ex. A. Rodriguez and the University further agreed that any modification, amendment, or’
addendum to the Agreement was effective only ﬂ' ;nade in writing and signed by both parties. Id.

(8.  Rodriguez never provided written notice to tiae University, as required by Article
V(D)(1) of the Agreement and amended by the Second Amendment, of any maierial and o
substantial breach of the Agreement by the University,

19.  The University fulfilled all material and substantial terms of the Agreement as:
required as of the date of Rodriguez’s termination of the Agreement, including, but not limited

10, the supplemental payment to the assistant coaches’ salary pool and certain Puskar Center

renovations.

20.  Upon information and belief, on or before December 14, 2007 and prior to.
Rodriguez’s termination of the Agreement, Rodriguez engaged in discussions with the
University of Michigan regarding employment as the Head Coach of the University of Michigan

football team. Said discussions occurred without the prior knowledge or consent of the

University.
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21, Upon information and belief, on or before December 16, 2007 and prior to his
resignation, Rodriguez and/or persons on his behalf communicated with student athlete recruits
for the 2008 football season regarding his employment as the Head Coach of the University of
Michigan football team. Said discussions occurred without the prior knowledge or consent of
the University.

22,  Rodriguez voluntarily resigned from the position as the Head Coach of the West
Virginia football team effective December 19, 2007. See Correspondence ffom Rodriguez to Ed’
Pastilong (Dec. 18, 2007), attached as Exhibit “D.” Accordingly, Rodriguez resigned prior to
August 31, 2008.

23. By virtue of Rodriguez’s voluntary termination of the Agreement and anticipated
employment as the Head Coach of the University of Michigan football team, Rodriguez’s
resignation was not the result of Rodriguez’s death, disability, or permanent retirement.
Termination of the Agreement due to desath, disability, or permanent retirement do not require
the payment of liquidated damages to the Unjversity,

24.  Upon information and belief, Redriguez accepted the position of Head Coach of
the University of Michigan football team prior 10 resigning as Head Coach of the West Virginia
University football team.

Based on the foregoing, the Unjversity seeks the following declaratory Jjudgment:

(a) The Agreement, including 1'he First Amendment and the Second Amendment, is a

valid and enforceable contract.

()  Rodriguez is required to pay the University liquidated damages in the amount of

Four Million Dollars ($4,000,000.00) arising out of his termination of his

employment under the Agreement, specifically the Second Amendment.
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()  Rodriguez is required to pay the University pre-judgment interest on all sums not

paid to the University by the time required by tile Agrecment, speciﬁca!'ly..thc
Second Amendment. o |
(d)  The University has not materially or substantially breached the Agreement. - .
WHEREFORE, the plaintiff, West Virginia University Board of Governars for and. on

behalf of West Virginia University, seeks the above declaratory judgment and, as a.result

thereof, payment of Four Million Dollars ($4,000,000.00) from the defendant, Richard

Rodriguez. The University further seeks reimbursement for any fees and/or costs sustained as a

result of this declaratory judgment and any other relief that the Court deems just and proper.
The plaintiff, West Virginia University -Board of Govemnors for and on behalf of West
Virginia University, demands a trial by jury for all issues so triable. |
WEST VIRGINIA UNIVERSITY .

BOARD OF GOVERNORS for and on
behalf of WEST VIRGINIA'

UNIVERSITY,

By Counsel,

F]aherty, Sensabaugh & Bonasso, PLLC
Post Office Box 3843

Charleston, West Virginia 25338-3843
Telephone: (304) 345-0200

Facsimile: (304) 345-0260
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